PAGE  
19

Date:

May 19, 2010

To:

Gloria Lawlah, Secretary

Maryland Department of Aging

301 W. Preston St., Suite 1007

Baltimore, Maryland, 21201
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Maryland State Ombudsman, 2/2009 to 2/2010

State of Florida Ombudsman Program manager, Miami-Dade and Monroe counties, 1990-2009

Independent 2009 Annual Review of the Maryland Ombudsman Program

________________________________________________________________________

Following is the report of my 2009 annual review of my compliance visits to the 19 local Maryland ombudsman programs, which are either operated by a local Area Agency on Aging or non-profit entity. No confidential information was used to produce or is contained in this report.

The objective of each local visit was to conduct the department’s Annual Review of local program compliance with all applicable federal and state statues and regulations regulation as required in Maryland.

I requested from two department supervisors in fall and again November 2009 prior to my medical absence, time complete these reports. I did not receive it. This report is filed independently as I am no longer employed as State Ombudsman. As I have no records, this report is of necessity an overview of the program and many offices and practices rather than the planned 13-point evaluation of each office’s complaint cases. 

My objective in completing this Independent Annual Review is to help long-term care residents in Maryland obtain the advocacy services they are entitled to under the Older Americans Act. 

Throughout this document, where I have written “statewide” I have not intended this to apply to every ombudsman. It indicates a practice is common among local programs. I have also included recommendations I made on site to ombudsmen based on my observations. Many ombudsmen told me shortly after my visits that they had already incorporated recommendations into their practices.

Because I do not have access to records, I surely have unintentionally omitted exemplary practices of skilled ombudsmen. Where I have done so, I apologize to those ombudsmen. Finally, I thank all Maryland ombudsmen for working with me and for their commitment to the elderly.

Please forward any comments to me at dhsokolow@msn.com. 

EXECUTIVE SUMMARY

During my tenure as Maryland State Long-Term Care Ombudsman ending 2/1/2010 I was required by the Code of Maryland Regulation (COMAR 32.03.02.09) to conduct an Annual Review of each local ombudsman program. I conducted these on-site reviews from June to October 2009 for the purpose of ensuring compliance with all federal and state statutes and regulations. For the same purpose of evaluating local compliance, I reviewed more than 400 closed cases representing the work of each of the 19 local programs and all current ombudsmen.
Each Annual Review included the observation of 12 compliance measures, a closed case review, and meetings with local ombudsman supervisors. A copy of each case used for the on site reviews was provided to each local ombudsman supervisor at the time of the review. Before I left in January 2010 I showed the Elder Care Unit chief, my supervisor, where these confidential cases and evaluation notes were filed and gave her the two file cabinet keys.

Prior to the reviews I examined the Nov. 28, 1997 Office of the Inspector General report (Department of Health & Human Services Identification Number A-12-96-00016) which was focused on the Maryland program’s ability to evaluate and resolve complaints of elder abuse, neglect, and exploitation. The report provided a wealth of findings about the program’s operation, many of which remained unchanged in 2009.  

The OIG found that the State Ombudsman failed to conduct annual monitoring of all local programs. In 2009 I found prior years’ monitoring visits were not all conducted. In addition, the completed reports failed to address regulatory compliance or describe a systematic evaluation of local programs. 

The OIG reported monitoring reviews were sporadic and the program lacked a means of identifying problems and taking corrective action.  It also found that Montgomery County’s methods were not in compliance with the OAA.

As in the periods analyzed by the OIG for the 1997 report, a major part of the Maryland’s ombudsman’s responsibilities in 2009 involved responding to complaints of abuse of nursing facility residents, as required by Maryland regulation. 

The OIG report found:

The Ombudsman program is a featured part of the elder abuse avoidance system in Maryland that needs to work together with the police and various other offices, to provide services which protect residents’ health, safety, welfare, and rights. However, we noted that:  the local Ombudsmen, who are principally responsible for investigating complaints, were not always following established review procedures and resolving complaints…

 all LTC facilities, particularly board and care facilities, are not being overseen by the Ombudsman…”

In FY 2008, 52 percent of Maryland’s closed nursing home complaints were initiated by facility staff. The funding requirements of the Older Americans Act base a state agency’s eligibility to receive an allotment to operate an ombudsman program on carrying out a program in which ombudsmen shall: 

“identify, investigate, and resolve complaints…” “made by, or on behalf of, residents”  that “relate to action, inaction, or decisions that may adversely affect the health, safety, welfare or rights of the residents…”

“The NORS (National Ombudsman Reporting System) directions state “if a facility administrator or staff person asks the ombudsman program for assistance with a situation which is a problem for the administrator and/or staff person, such as a resident with a behavior problem or difficulties with a family, the problem should not be recorded as a case but rather documented as “consultation to facilities.” The rationale for this is that the ombudsman program is charged under the Older Americans Act with identifying, investigating and resolving complaints that “are made by, or on behalf of, residents” (Sec. 712[a][3][A]), not complaints made by, or on behalf of, other parties.”  

Maryland’s 2008 AoA data shows the NORS (National Ombudsman Reporting System) directives are not adhered to. Half of Maryland’s complaints are made by nursing facility staff. Three federal complaint codes comprised 36 percent of all Maryland’s complaints: 

discharge/eviction 
15.4 percent 

resident conflict 
14.4; percent

physical abuse 
 6.46 percent 
Almost all the three complaints originate with nursing facilities and are requests seeking ombudsman intervention. Response to nursing facility abuse complaints is a Maryland regulation. The first two categories comprise 30 percent of complaints, are not. 

There is no complaint code that describes a complaint against a resident. However among the facility-originated complaints examined for the Annual Reviews, not one closed case originated by a facility described what actions, inactions, or decisions that facility had committed or omitted that adversely affected the health, safety, welfare or rights of the resident(s) and led to the complaint.

Statewide, most Maryland ombudsmen almost always failed to write an intake statement from a resident or facility staff that attributed a problem to an action, inaction, or decisions by the facility.  A typical complaint home intake statement is: “The facility called to talk about a resident…”  Some ombudsmen strongly resisted making a complaint “against” a facility. Several offices are intentionally misusing complaint codes and defending this practice because to do otherwise, they said, would “blame” the facility. For example, Montgomery County coded many nursing home-originated discharge calls as “care plan—not a complaint.”   Because complaints were miscoded or missing in 2009, the complaint statistics for FY 2009 will be inaccurate. 

Annual Review Methodology

Prior to the 2009 Annual Reviews I reviewed applicable federal and state laws and regulations regarding policies and procedures of the State and local ombudsmen; the 2008 Maryland OmbudsManager Guideline; the 1997 OIG report, Real People, Real Problems: An Evaluation of the Long-Term Care Ombudsman Programs of the Older Americans Act  (Institute of Medicine (IoM), 1995); and the March 2009 A Plan for Excellence for the Maryland Long-Term Care Ombudsman Program An Assessment and Strategic Plan for the Maryland Department of Aging submitted by Health Benefits ABCs, Silver Spring, MD.
In addition I read Annual Review letters on file from previous years, finding in the three prior years: the state ombudsman failed to visit all local programs for Annual Reviews; 

annual review memos consisted primarily of remarks about writing style and other general comments but contained no systematic assessment of compliance measures; and there was no evidence of performance assessment that would be useful in shaping future Maryland ombudsman practices or procedures.

Following the letter review I randomly printed out, with no prior review, the full text of every other closed ombudsman case from the OmbudsManager program for each local office. I printed cases until I had for the 2008-2009 year least 15 cases for a one or two-person office and at least 30 for larger offices. I also assured that cases for all current ombudsmen were represented among the cases I printed. In all I copied and reviewed for regulatory compliance about 400 closed cases. A closed case is defined by NORS to mean the ombudsman completed an investigation and resolution and no more activity will be taken on the case.
I reviewed each case for 12 compliance and regulatory requirements. I added a 13th category, legal issues, after observing that many ombudsmen incorporated into casework personal notes and inappropriate comments that could pose a legal problem for the ombudsman program. 

I wrote notes and comments directly on each case and when I arrived at each local program, I asked staff to photocopy all cases. I then reviewed all the cases and my notes and comments with the person who was assigned ombudsman supervisory duties, either the local ombudsman manager or the single ombudsman. I took several ombudsman legal notebooks, which I completed in the Spring, to each office to review with staff legal issues that would be discussed.  

On Aug. 16, after visiting more than half of the 19 local programs, I advised Patricia Bayliss, Elder Care Unit chief, my supervisor, and Ilene Rosenthal, deputy secretary, via e-mail that I had found serious omissions in procedures and problems of compliance that the program needed to address. 

 Each office visit marked the first and only time during my 10-month state ombudsman tenure that my supervisor permitted me to meet alone with local ombudsmen. 

At every other meeting in the state, including two ombudsman ad-hoc committee meetings, the elder rights unit chief separately arrived. Thus I while I was conducting the Annual Reviews, I was speaking individually with many of the ombudsmen, and they were speaking individually with me, for the first time. In many of the 19 offices ombudsman and some local program supervisors asked me who was in charge of the ombudsman program, the state ombudsman or the former state ombudsman. During reviews, ombudsmen were eager to meet with me and discuss program goals. I learned about their challenges and concerns and found most appeared eager to speak candidly about their programs. All expressed the highest intentions to help the elderly. 

Across the state I met many skilled ombudsmen who expressed great compassion for residents of long-term care facilities, whose completed cases showed they were advocating for residents and understood their special role in the Older Americans Act. They and their directors and ombudsman supervisors often also expressed great support for the program. 

While identifying ombudsmen who were qualified for ombudsman designation was not an objective of my reviews, I was able to recognize program standouts and would have designated these staff had that been the plan. Their closed cases were focused on resident advocacy and resolutions and adherence to the program, and they had few if any complaints originating from facilities. Some had been ombudsmen for only a year or two. Among standouts were ombudsmen and cases in Cecil, Carroll, Frederick, Howard, and Washington counties. 

I also encountered ombudsmen and managers with longer tenure whose records showed they routinely accessed medical and other records without residents’ consent; lacked advocacy, investigation and resolution skills; and failed to acknowledge the most basic program requirements. Some of the local programs with poor casework and a failure to advocate for residents had FY 2008 data showing that facilities had filed far more than 50 percent of complaints. Ombudsmen generally agreed that these calls were aimed at getting the ombudsman involved with a person identified by the facility as a problem. I informed ombudsmen of NORS requirements and told them if a facility called to make a complaint, the ombudsman must go to the facility and meet with the resident and investigate a complaint, if any, identified by the resident. Many ombudsmen agreed to this procedure, which was new for them. Several replied it would be very time-consuming.  A group of ombudsmen developed and presented an excellent complaint source training including PowerPoint to all ombudsmen in September 2009 that all were required to comply with.

The review of closed cases revealed that very rarely did a facility-source complaint result in the ombudsman advocating for specific wishes voiced by the resident. 

The 1997 OIG report noted ombudsmen said a goal was developing “close relationships” with facilities and local agencies, including police. Twelve years later, no ombudsmen replied that their local program had attained a close relationship with police, but many reported that their close relationships with nursing facilities were great help to residents. 

12 evaluation measures for closed cases June-October 2009

The 12 evaluation measures define the minimum contents of a closed case.

 Measure 1. 

presence of an intake statement that at a minimum identified the resident by name and a statement of concerns or problems that the resident wished resolved.

Measure 2.

documented and dated consent showing who provided consent; evidence  confidentiality was maintained prior to the documentation of resident consent including the absence of documentation that the ombudsman discussed the resident’s personal information with facility staff before consulting the resident.

Measure 3.

complainant’s name, phone, address, and relationship to resident ; complaint source.

Measure 4.

 presence of complaint codes reflecting each problem identified by the resident and how the resident wanted the problem resolved.

Measure 5.

journal logs that at a minimum addressed the investigation of each complaint code.  

Measure 6.

journal logs that at a minimum addressed whether the complaint was Verified or Not Verified and why. 

Measure 7.

Journal logs providing evidence the ombudsman worked with the resident in the course of investigating the complaints.

Measure 8.

a journal log for all complaint codes containing a statement how that complaint was resolved and who agreed, or did not (and why), to the resolution; presence of a reasonable (matching) resolution code in Ombudsmanager.

Measure 9.

evidence the complaint investigation was limited to the problem(s) for which the resident provided consent. 

Measure 10.

completion of resident demographic information as required in 2008 Maryland OmbudsManager guidelines.
Measure 11.

evidence of sufficient ombudsman staff, staff positions, to conduct required ombudsman duties.


Measure 12.

Journal log reporting status of 30-day follow up after resolution agreement. 

Measure 13.

absence of inappropriate case documentation that could cause legal problems for the department and ombudsman program.

Conflicts

Annual Reviews of 19 local ombudsman programs and closed case records for the 12 evaluation measures revealed the ability of Maryland ombudsmen to advocate for residents is impeded by:

1. Conflicts of loyalty. Many ombudsmen stated facility staff know residents best and can be counted on to notify the ombudsman when the resident has a problem with the facility or his care in the facility. 

The review of 400 closed cases showed this perception is untrue:  Not one 

staff-initiated complaint reviewed contained an intake statement or journal log that stated the facility phoned the ombudsman to report the facility violated the resident’s rights, or reported the facility was told by the resident to inform the ombudsman the resident was a victim of a violation for which the facility was responsible.

Staff-initiated calls served the contacting facility and in general stated the resident had behavioral/ pharmaceutical/aggressiveness/financial problems. 

Ombudsmen in Maryland also documented almost all of these facility-source complaints “resolved” or “partially resolved.”  About half of such complaints lacked consent. A question one might ask is, to whose satisfaction was the complaint resolved?
2. Conflicts of adherence to the local ombudsman employer/ vs. the state 

ombudsman program.

Ombudsmen are hired and retained by the AAAs or non-profits. Many ombudsmen have worked in various staff positions in their counties for years, and may be offered other local program positions in the future. 

The department needs to assure the state ombudsman has the authority to assure local program performance.  

3. Conflict within the Department of Aging regarding who is the primary client of the ombudsman program.

As state ombudsman my ability to advocate for residents was interfered with by the department the first time I went to a facility. On April 16, 2009 I joined a local ombudsman in resolving a resident’s rights complaint at a nursing home.  The administrator had refused to post resident and family council meeting notices as requested by a resident’s family. Staff in charge in the administrator’s absence claimed the fire marshal wrote a letter prohibiting posted notices as a fire hazard. The home had its own notices papering every floor. When asked for a copy of the fire marshal’s letter, the director of nursing, in charge in the administrator’s absence, acknowledged there was no such letter. The nursing home reluctantly to post meeting notices. The nursing home administrator, who, staff said, left the building just before the local ombudsman and I arrived at his office door, that same day phoned my supervisor, the former state ombudsman, to complain about the visit. The supervisor wrote “this is a very serious accusation.”  The deputy secretary said I needed to understand that Maryland political realities made the nursing home industry clients of the department, as well as long-term care facility residents.  ************
The struggle for who are the primary clients of the Maryland ombudsman program must be won by residents.

Recommendations to the Secretary
1. Conduct data analysis in each local ombudsman office to determine the ombudsman’s use of time and how it is planned.  

In Baltimore County, where the manager reported she “triages” complaints due to too many complaints and lack of staff, OmbudsManager records show that the same several nursing facility staff from the same homes generated half of all complaints from 2005-2008. In Baltimore County, and in other ombudsman offices, ombudsman stated they were unable to visit residents in the numerous assisted living facilities due to the volume of nursing home- originated complaints. 

*****The use of ombudsman time to resolve the problems of administrators transfers ombudsman program funds from resident advocacy to nursing home staff support. 

2. Immediately require local ombudsmen who are program supervisors to review all closed cases monthly for ombudsman program compliance and absence of legal problems.

3. Assure closed case reviews, one-on-one field observation, and training are a major part of the ombudsman designation process for any person conducting ombudsman activities. Annual Reviews showed no relationship between an ombudsman’s skills and adherence to the Older Americans Act and the number of years that person was employed as an ombudsman. 

4. Urgent:  Assure one local ombudsman whose assigned complaints are  incomplete, blank, and not investigated is immediately replaced by trained staff  I informed Ilene Rosenthal, deputy secretary, Patricia Bayliss, elder care unit chief, and Jeffrey Meyers, attorney, of this person’s identity in June and again August 2009. Most closed cases in this person’s name were blank or contained lengthy instructions, pasted from another document, on how to proceed with a nursing home discharge complaint.  There was no evidence residents were contacted, consent was obtained, or the ombudsman took any action. Most of these cases were calls from nursing facilities informing the ombudsman office that it intended to discharge the resident. 

5. 
For every ombudsman office assure that initial phone contacts with the public and residents are conducted by the most skilled person in that program. 

Assure the intake person has had vigorous complaint intake training that includes regulations, NORS training, residents’ rights, referral sources, and use of the complaint codes. This was not the case in or Prince George’s and Montgomery counties, where staff untrained in ombudsman requirements answered phones and routinely opened nursing home-initiated complaints with no intake statements.  Ombudsmen stated concern that their cases would drop suddenly if they stopped taking complaints from administrators, but resisted assigning ombudsmen to speak with the public requesting information by phone.  The presence of well-informed staff answering phones will increase complaint intakes from residents and the public.

6. Provide separate nursing home and ALF residents’ rights materials for ombudsmen to hand out to residents and the public, and large posters to be displayed in all facilities, as is standard for states. 

The OAA requires the ombudsman to “inform residents about the means of obtaining services provided by providers or agencies…” (Older Americans Act). 

7. Create a web site for the Maryland Ombudsman Program to at a minimum provide information about ombudsman services and provide a form on which the public can submit a complaint.  

8. There is a lack of agreement among local programs what is a complaint. The state must set the NORS standard for every local program. Geography does not explain the variance in complaints received by local programs serving similar  long-term care populations.

9. Assure all long-term care residents have regular and timely access to ombudsmen as required by the OAA. 

In Baltimore City and County ombudsmen said they are unable to visit residents at all ALFs. In rural counties, residents of ALFs 10 or 20 miles from the office were much less likely to meet an ombudsman. Previously Maryland based local funding on number of nursing homes/hours of required visitation per week. Annual Reviews found ombudsmen were still focusing almost all their time at nursing homes, although many acknowledged they were no longer following these visit requirements, and not going to ALFs.

Description of 1-12 findings

Measure 1. 

presence of an intake statement that at a minimum identified the resident by name and a statement of concerns or problem that the resident wished resolved.

Findings

Intake statements in four of the 19 offices almost always included the name of the resident, resident representative, and address and phone numbers. Statewide, cases were often opened by ombudsmen with intake statements that consisted of just a few words that an administrator or staff phoned the ombudsman office regarding a resident. 

Measure 2.


Documented and dated consent showing who provided consent; evidence  confidentiality was maintained prior to the documentation of resident consent including the absence of documentation that the ombudsman discussed the resident’s personal information with facility staff before consulting the resident.

Findings

More than half of the cases initiated by facility staff contained no consent or evidence in OmbudsManager that the resident was involved, or even aware, the ombudsman was discussing his personal and private information with facility staff, evidence of HIPAA violations.

In three offices, closed cases sometimes consisted almost entirely of staff’s negative statements, both verbal and in pasted e-mails, of that resident’s behaviors unrelated to any complaint code. A common feature of these  cases were lists of the resident’s psychotropic medications and multiple journal logs that revealed resident behaviors and other confidential information. These cases lacked evidence the resident or his responsible party were aware the ombudsman was making records of the resident’s medication and mental status. 

Some ombudsmen defended this practice citing: 1) their intervention helped the facilities deal with residents who may otherwise be discharged, ultimately benefiting the resident; and, 2) ombudsmen who are social workers are obligated to open a case if the administrator alleged abuse. 

The OAA does not release any ombudsman from the consent requirement. 

 I instructed all ombudsman offices to document prior consent, or refusal to provide consent, and by whom, in a separate journal log titled “Consent.”  

Measure 3.

1. complainant’s name, phone, address, and relationship to resident ; complaint source.
Findings

In 2008 facility administrators were the complainants in 46 percent of all closed cases and 52 percent of closed nursing facility cases in Maryland, according to AoA records.

Complainant information was absent in some intake statements. Two offices allowed facility staff whose identities they knew to anonymously file complaints against residents. In several offices almost every complainant was the resident or legal representative. There was great variation across the state in complaint source. 

I showed all ombudsmen the description of complaints in the Older Americans Act, and the NORS complaint code instructions defining I-66, as an example, as a complaint against a facility for failure to provide adequate social services to residents in conflict.  Ombudsmen in some offices document I-66 as a complaint against a resident for poor behavior.  

Some AAA directors attending department meetings stated the preponderance of complaints originating with administrators was a mere paperwork problem. Cases in half of Maryland’s local programs revealed that even when the ombudsman named a resident as the complainant, the ombudsman documented efforts only to mollify and appease, not to achieve a resident-directed resolution.

Measure 4.

 presence of complaint codes reflecting each problem identified by the resident and how the resident wanted the problem resolved.

Findings

More than half of cases statewide contained just one code, even if ombudsmen documented in journal logs multiple issues raised by the resident. Many ombudsmen reported they had been trained to chose one major problem and code that only. Ombudsmen are required to code all complaints, as directed by the AoA in NORS. When asked what obstacles there were to complete coding, ombudsmen noted they did not have time for that portion of the documentation. Ombudsman were in general unaware of the value of data to their local programs and to the state program. 

In Prince George’s County, intakes consisted in general of a single sentence that failed to describe a resident problem or code. Most intakes were from facilities and coded as discharges. In Montgomery County discharge complaints from facilities were common. The individual writing the intakes coded numerous discharge calls as “care plan—not a complaint.” 

Even though ombudsmen received the latest AoA complaint code document several times during the year, many offices could not find a copy. Most were using an abbreviated unofficial code list that omitted instructions for their use. 

There is no means for Maryland to determine what are the problems facing residents of long-term care because complaint codes were so often seemed to be used on behalf of facilities and against residents. 

The failure to code complaints or code complaints correctly led to overlong, unorganized cases. Many I-66 resident-to-resident conflict complaints statewide, which comprised 14 percent of all nursing home complaints closed in FY 2008, contained 5-12 pages of the ombudsman’s typed notes documenting what staff said on multiple dates about the resident’s mental status and medications, in repeated phone calls and pasted e-mails.

These facility-source cases often contained statements of complaints from the resident, but the ombudsman did not always code them and the resident’s problems did not appear to be investigated or resolved. Overlong cases usually contained no statement how the resident’s problem was resolved and who agreed to the specific resolution. 

Ombudsmen report they are overextended and lack time to investigate complaints or visit residents in assisted living facilities. There is ample evidence many ombudsmen are using valuable time to produce extensive documentation that provides no benefit to the resident. 

Among the offices which provided concise and focused documentation and accurate coding were Carroll, Washington, and Howard counties. 

Measure 5.

journal logs that at a minimum addressed the investigation of each complaint code. 

Findings

OmbudsManager case records in many offices were disorganized and documentation was unrelated to a code.  

Measure 6.

journal logs that at a minimum addressed whether the complaint was Verified or Not Verified and why. 

Findings

Many local programs used a single journal log to record all information received on one date, often including multiple paragraphs of unrelated notes. Most offices lacked a short, clear statement, that a person could easily find and read, describing how a code was investigated, verified and resolved. Many complaint codes were unrelated to a resident’s problem such as the use of the Care Plan code for a notice of discharge—rendering the documentation of Verified or Not Verified meaningless.
To improve organization and case documentation I instructed ombudsmen to title each dated journal log, except the separate consent log, with its complaint code. This would assist the ombudsmen in limiting each log to one complaint topic. There is no extra work in this method.  

Measure 7.

Journal logs providing evidence the ombudsman worked with the resident in the course of investigating the complaints.

Findings

In 2009, as in the OIG report in 1997, some ombudsman stated they were not required or did not always speak to the resident in person to investigate a complaint. 

It appeared that many of the nursing home-source complaints involved speaking only to staff. With a reduction in facility-originated complaints as required by the NORS instruction, staff should have time to meet in person with residents in facilities.

Measure 8

a journal log for each complaint containing a statement how that complaint was resolved and who agreed, or did not (and why), to the resolution; presence of a reasonable (matching) resolution code in Ombudsmanager.
Findings

Cases statewide lacked statements that described a resolution or plan of correction that was agreed to by the resident or responsible party and the facility to resolve the complaint. 

The resolution code is a consumer satisfaction question that must be asked at the conclusion of the ombudsman’s work:  Was the complaint resolved, partially resolved, or not resolved to the resident’s satisfaction?  Most cases containing no resolution and no consents or were filed by administrators who are nonetheless checked by ombudsmen as “resolved to the satisfaction of the resident” or “partially resolved.”  

Measure 9.

evidence that the complaint investigation was limited to the problem(s) for which the resident provided consent. 

Findings

Several local programs often used a few codes, including Care Plan, as a catchall for any statement of complaint received from a facility. 

Even when the resident was consulted about a complaint that originated with facility staff, closed cases showed residents’ complaints were often ignored and unresolved. When asked to describe why they had not investigated these resident-originated complaints, ombudsmen stated they had advocated for the resident, but had insufficient time to record that information.
Measure 10.

completion of resident demographic information as required in 2008 Maryland OmbudsManager guidelines

Findings

OmbudsManager and Maryland’s 2008 OmbudsManager guide call for the ombudsman to complete the residents’ date of birth, marital status, race and other demographic data for each resident. Statewide most ombudsmen left this data section blank or partially filled, stating they did not have time to complete the fields. Ombudsmen in Baltimore City and Baltimore County were very focused on their difficult roles and unique challenges advocating for younger residents, whose problems are often different from those of the very aged. Their cases lacked dates of birth that would allow the program to see how the demographic of complainants had changed over years. During reviews I told each ombudsman manager to assure that all cases contain complete demographic information.
Measure 11.

Evidence of sufficient ombudsman staff and staff positions to meet required ombudsman duties.

Findings

An examination of staffing revealed a lack of local ombudsman oversight of many programs and no standard oversight process. In Prince George’s and Anne Arundel Counties, open cases proved a lack of oversight spanning years. In June I observed 130 open blank cases in Prince George’s, and 40 in Anne Arundel. Neither person employed as ombudsman supervisor was aware of these blank cases. The cases may amount to 4 percent of all closed cases in Maryland in FY 2009, and dated back as early as 2003. The blank cases contained no complaint code, further skewing the state’s annual statistics. 

Ombudsmen in many offices reported they were inadequately staffed. One local program, Washington County, added a staff position in fall 2009. Several local programs left unfilled one or more staff positions in 2009, including Allegany, Charles, Baltimore City and Prince George’s. Several offices lost positions, including Montgomery County, and Lower  (MAC) and Upper Shore offices.

The unfilled ombudsmen positions are not without an effect on the elderly. In one office over the previous 12 months there were dozens of discharge “complaints” filed by nursing home staff and taken by an ombudsman with no evidence the ombudsman contacted residents or family members to determine if the resident wanted assistance. These dozens of complaints were otherwise blank and contained no consent. 

The state ombudsman had no access to information how each local program was using ombudsman state and federal funds. The deputy secretary stated this information was unavailable to the department.

Until there is transparency in how ombudsman funds are used in all offices, a state ombudsman cannot assure that funds are used for ombudsman services. Annual Reviews provided evidence that federal and/or state ombudsman funds are being used for shared local program clerks who answer phones for multiple programs and who are not knowledgeable or trained to conduct complaint intake or describe of what an ombudsman does, based upon reviews of initial intake statements in these offices. Funds are also used to pay partially for salaries of local AAA staff who supervise ombudsmen. In some offices, these individuals may fill in for an ombudsman. 

Baltimore County reported it deals with insufficient staff and too many complaints and “triages” complaint calls. The manager said calls which are “less urgent” are those “more likely” to be resident or family-initiated calls about “building issues or food services.” The manager described calls which were triaged as less important than were those initiated by facility staff, especially calls from staff of resident discharges or resident-to-resident conflict. A review of complaint logs in this office showed that for years the ombudsman work in Baltimore County has been dominated by response to calls from nursing home administrators. Another manager in Maryland stated that office also “triaged” complaints based on perceived immediacy. A third local manager in a one-person office that had very few complaints overall stated that office “never” accepted food complaints. Among all states, dietary complaints are among the highest categories.
There is no provision in the AoA or any ombudsman program operations directive that allows an ombudsman program to chose which resident complaints it wishes to accept, and which it will not. 

Over and over ombudsmen blamed their ability to take all complaints or visit all facility residents on a regular basis on a lack of local ombudsmen funds to provide staff, and lack of travel reimbursement.  There was a wide gap in local programs between the number of cases investigated and closed by in different offices. Further investigation is needed to determine if : 1) an office producing little evidence of elder advocacy should continue to operate or be combined with another local office; or 2) if the lack of complaints is related to the staff’s efforts rather than the local facility population. 

Measure 12. 

Presence of journal log reporting status of 30-day follow up after resolution agreement.

Findings

The 30-day follow up field was checked in closed cases. Only a few contained journal log documentation stating upon re-visit the resident said the problem was corrected.

Measure 13. (added)

presence of inappropriate case documentation that could cause legal problems for the department and ombudsman program
Findings

During Annual Reviews four local ombudsman supervisors with multiple staff stated they did not review cases staff had closed.  All hold positions as ombudsmen in their local programs. One of the four also investigates cases. 

Many of the cases reviewed contained inappropriate comments that could pose legal problems for the program if released to the resident or legal representative.  Some ombudsmen were unaware that under provisions the Older Americans Act a resident or representative could request and obtain a copy of a case.

Specific documentation problems included: 

a. Documentation showing the ombudsman acted in a role other than resident advocate including: social service provider, pharmacy or medication consultant, and providing an opinion of a resident’s mental capacity.

b.  documenting staff’s negative attitudes about a resident (i.e. the resident is a “liar” or is “nasty.”

c. providing legal advice; the ombudsman documented she told the facility it was not required to make an abuse report because in her “opinion” the “resident lied.”

d. contained in several office’s cases, multiple pages of pasted e-mail correspondence between the ombudsman and staff that included social pleasantries between the ombudsmen as well as HIPAA-violating discussions of residents’ medications and behaviors with no documented consent. 

In several offices, journal logs consisted almost entirely of staff’s negative characterizations of the resident, entirely unrelated to any complaint on behalf of the resident. 

Area Plan Reviews

In August I was asked to review the ombudsman portions of each Area Plan submitted by local programs and, if I had a question, to ask for clarification in the form of a memo to the local program. Each memo was channeled through department staff.  The pages I reviewed contained each local program's list of staff positions. Another page, Service Needs Form E, included local projections of the number of new cases, new complaint issues, and resident and facility visitations expected in the year beginning Oct. 1, 2010. The forms also contained the case complaint projections submitted for prior years.

Area Plans did not provide information that would enable the state ombudsman to determine how much state or federal ombudsman funds were being used to pay for the local ombudsman programs, including salaries and benefits of ombudsmen, local program clerks providing ombudsman program support, and supervisors.  Plans did provide information on shared roles and conflict of interest.

Several ombudsman offices had long-vacant ombudsman positions, including two vacant positions each in Prince George’s County and Baltimore City. It was difficult to determine if staff was sufficient based only on numbers because of lack of uniformity in titles or job responsibilities among local programs. In some, the person designated as the local ombudsman served also as the local guardian case manager for 20 hours per week. 
The percentage of time an ombudsman would fill in each shared role was specified in 09-10 Area Plans. During visits I discussed this conflict of interest with ombudsmen who were also acting as AAA guardian staff managers, showing them the Older Americans Act states the ombudsman investigates residents’ complaints against guardians. 

An examination of staffing also revealed a lack of local oversight of many programs. Although each Area Plan defined a supervisor for the ombudsman program, most local ombudsmen who were also supervisors were not overseeing the cases of local ombudsmen. In Spring 09 the Prince Georges County OmbudsManager web program contained records of more than 90 open blank cases in that county. The records in Anne Arundel County contained more than 40 blank open cases. Both county ombudsman/supervisors were unaware of these blank open case numbers. The 90 blank case numbers, dating back as early as 2003 in Prince George’s County and those in Anne Arundel will appear in the AoA FY 2009 data as closed cases. 

Problematic facts and figures submitted by local programs included:

a. Only a few county projections provided evidence that FY 07 and 08 ombudsman data had been consulted.

b. One county’s projected consultations to facility staff were three times the projected consultations to facility residents. This was the same county where OHCQ reported the ombudsman was involved with resident complaints on behalf of the facility.

b.  The Prince George’s County Area Plan documented positions for four full-time ombudsmen funded by Title III funds and the state. Two were long vacant. The local program director said they had not been advertised.  

c. Also in Prince George’s County the projected number of new cases

beginning Oct. 1, 2010 was 260—more than double the projected number for FY 09.  Some other counties’ Area Plan projections appeared similarly calculated-- increasing the previous year’s projections by 10 or 20 percent year after year rather than using with actual data. This seemed to indicate ombudsmen supervisors had not provided input.
d. Area plans often projected monthly or weekly nursing home resident visitation. Several plans called for ombudsmen to visit each ALF only every other year.  

e. During Annual Visits, some ombudsmen defended this practice, stating their local programs did not provide sufficient travel reimbursement for ombudsmen to visit ALF residents. A few offices stated some ALFs were too far away for an annual visit. Thus the local programs offices failed to operate the ombudsman program to comply with the provisions of the Older Americans Act that assure residents regular, timely access to representatives of the program. 

f. The Department of Aging must examine this failure of Maryland local programs to comply with the OAA.
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